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Forensic Evaluations 
 

By Veronica Escobar 
 

When parents come to court and file petitions regarding a conflict in matters of 
custody or visitation (i.e. “parenting time”), it is already evident that they have interpersonal 
issues, which have made it difficult, if not impossible, for them to come to a decision or 
compromise regarding the rearing of their child(ren).  This chapter discusses the use and 
applicability of forensic evaluators in child custody and parenting time disputes.   
 

When Forensic Evaluations are Utilized 
 
 Once parents have commenced the litigation process, they oftentimes realize a few 
things – among them are:  

1) The court process runs your life, not the other way around;  
2) Litigation can take a long time to resolve;  
3) The court process can be very unpleasant; and  
4) The parents are better off being adults and reaching a compromise.   

With the assistance and counsel of their attorneys, parties can and do often reach an amicable 
resolution – always with the best interest of the child(ren) at the forefront.   
 Unfortunately, there are instances wherein the court confronts a matter where one or 
both parents have engaged in behavior or exhibit certain patterns that raise concerns or “red 
flags” regarding his or her fitness as a parent.  Among these “red flags” may be the following, 
including but not limited to:  

• substance abuse,  

• alcoholism,  

• history of mental illness,  

• perpetration of domestic violence,  

• parental neglect and/or abandonment,  

• parental interference and parental alienation (for more information on these issues see 
Chapter ___).   

Also, at times, one or more of the children could present with behavior that is concerning to 
the court and raises questions of parental fitness and whether a change in custody is 
warranted.   
 

Requesting a Forensic Evaluation   

 
It is in these circumstances that a forensic evaluation 

may be requested.  Depending on the judge or referee, a 
verbal application may be made.  More commonly, the 
request for the evaluation is made via a written motion, an 
Order to Show Cause (“OTSC”) or Notice of Motion.   
 The motion itself not only contains factual 
allegations regarding the need for a forensic evaluation but 
is also accompanied by supporting “case law” – past court 

An OTSC is a considered more of 
an “emergency motion” in New 

York.  The OTSC has a faster 
return date to court; a Notice of 
Motion requires a return a date at 
least 14 days prior to it being filed 
in the Court. 
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decisions, usually from the Appellate Division or Court of Appeals (the highest court in New 
York State) that support the arguments being made in favor of the forensic evaluation.  

Opposing counsel, the attorney who did not request the forensic evaluation, should 
file a written response in opposition to the motion for a forensic evaluation – if they 
oppose the application.  However, he or she may be in favor it, and may also file a cross-
motion (i.e., his or her own written motion) for forensics with their specific supporting 
arguments and case law.  The Attorney for the Child is also encouraged to file a written 
response regarding their position on the request for the forensic evaluation, if he or she was 
not the attorney who filed the original motion requesting it.  When the motion “returns” to 
court, the judge will oftentimes issue a written decision, either approving or denying the 
request for the forensic evaluation and citing the reasons as well as any supporting case law.   
 Of note, the court itself may order a forensic evaluation without counsel formally 
requesting it if the parties’ actions or behaviors are of such a concern that the court requires it 
as a part of making an ultimate determination.   
 

What is a Forensic Evaluation? 

 
Plainly put, it is a psychological evaluation conducted by a psychologist.  The terms 

“psychologist, evaluator, forensic evaluator” will be used interchangeably in this chapter.  
To break it down: the parents and child(ren) are interviewed separately in three separate 
sessions (normally) for a minimum of an hour each time.  Furthermore, there are verbal and 
written psychological tests administered.  The child(ren) are also observed with both parents 
in separate sessions.   
 In addition to the parents and child(ren), others can also be interviewed for the 
purpose of the evaluation as “collateral sources.”  These individuals include, but are not 
limited to other relatives, teachers, and therapeutic service providers.  These interviews, 
however, are not extensive and are oftentimes conducted telephonically, but they can be in 
person.  The parents are also encouraged to provide relevant documentation, another type 
of collateral source, including but not limited to:  

• police reports,  

• a child’s report card or other educational materials, and  

• medical or psychiatric records to the evaluator.  
The evaluator determines the importance or “weight” they give these sources of information.  
 Based on the answers provided during the interviews, interpretation of the 
psychological data, clinical observations made, and review of documents, the forensic 
evaluator drafts a thorough report memorializing the above and offers his or her opinion on 
each parent’s psychological state and any diagnoses, as well as that of the child(ren).  Included 
in his or her opinion, the forensic evaluator could highlight current or potential problems, as 
well as recommendations for therapeutic intervention.   
 The most important piece of the evaluation, particularly for the attorneys involved, is 
the psychologist’s recommendation regarding custody and parenting time.  They guide 
the attorney in discussions with his or her client, as well as in discussions with the other 
attorneys involved in the litigation.  While the evaluation and its accompanying 
recommendations are not the controlling or decisive factor for the judge or referee presiding 
over the matter, the evaluation can be quite persuasive, particularly because no one else 
involved in the proceedings possesses the education and expertise of the psychologist.   
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How the Forensic Evaluation is Utilized  
 

Review by Attorneys and the Parents 

 
Once the court and the attorneys receive the evaluation, it is available for review by 

the parents.  The attorney maintains a copy with his or her file and is prohibited from sharing 
it with others; the client is never allowed a personal copy.  The reason for the latter is quite 
simple: a forensic evaluation is a “court document,” authorized by a signed court order and 
therefore belongs in the court file.  However, the document itself has not become a part of 
the “court record,” in that it has not been entered into evidence and cannot be discussed 
on the record (in the presence of the referee or judge) or in any type of motion practice.  A 
forensic evaluation becomes a part of the court record when it is entered into evidence at the 
trial stage.  The evaluation document is entered into evidence through the verbal testimony 
of the forensic psychologist at trial.  The referee or judge will not read the document until after 
this occurs.   
 

Trial  
 
 If the court matter cannot be resolved and must go to trial for a judicial 
determination, then the forensic evaluator is typically the first witness called to testify.  The 
court (i.e., referee or judge) may call the psychologist as the “court’s witness.”  If the forensic 
evaluation is in favor of one parent over the other, the attorney for that parent will usually call 
the evaluator as his or her witness.   
 If the evaluation is in favor of one parent, then the attorney for that parent will ask 
questions during the direct examination that tend to highlight and support the evaluator’s 
process and his or her observations and recommendations, and to highlight the relative 
unfitness of the other parent.  If the evaluation was unfavorable to a parent, then his or her 
attorney will attempt to discredit the report itself and the evaluator during examination.  The 
Attorney for the Child’s questioning may either seek to support or affirm the evaluation – this 
depends on the position of the child client or if the child lacks decision-making capacity 
(under the age of seven or having certain developmental disabilities) the attorney substituting 
the child’s judgment with his or her own.   
 

Conclusion 

 
Lastly, forensic evaluations should only be requested when warranted.  Amongst the 

family law and matrimonial bar, there has been a trend towards over-requesting forensic 
evaluations as a means to resolve conflict.  The courts do not look upon this favorably as 
these evaluations should be reserved for the most alarming and concerning of cases.  Parents 
will inevitably disagree in some custody and visitation disputes and engage in immature and 
vengeful behavior.  Sometimes, a parent may even lie to get his or her way, which is never 
right.  These combative behaviors alone are not necessarily worthy of a forensic evaluation.   

Forensic evaluations are time-consuming and can extend the time a court matter 
remains active from one to two years, which prolongs the parties’ time in court.  The 
evaluations are also quite expensive.  These evaluations are either paid for by the parents, or 
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by the taxpayers if the parents are indigent (i.e., low income).  If necessary, a trial will determine 
who the fitter custodial parent is.   

Ultimately, a forensic evaluation can be an invaluable tool in matters where the child’s 
emotional, psychological and physical safety may be compromised.  It is a guide for 
attorneys in providing informed counsel to their clients and provides the bench with additional 
information to make a thoughtful and reasoned decision that places the child’s best interest at 
the forefront.   
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